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BOX MISSING PARTS 

Assistant Commissioner for Patents 
Washington,D.C. 20231 

Sir: 

The Lions Eye Institute of Western Australia Incorporated (hereinafter "The 
Lions Eye Institute"), owner of the entire right, title and interest in and to the above- 
identified apphcation, hereby petitions under 37 C.F.R. § 1. 47(b) to make the application 
for patent on behalf of and as agent for the inventor Paul Phillip Van Saarloos, who has 
refused to execute the apphcation. 

Submitted herewith in support of this petition are the following: 
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(1) Combined Declaration and Power of Attorney signed by Ian Jeffrey 
Constable, Director of The Lions Eye Institute; 

(2) Statement Establishing Proprietary Interest by Person Signing on Behalf 
of Nonsigning Inventor, with Exhibits 1 and 2, executed by Ian Jeffrey Constable, and 

(3) Statement of Facts in Support of Filing on Behalf of Nonsigning Inventor 
(37 C.F.R. §1.47(b)), with Exhibits 1-6, executed by Ian Jeffrey Constable. 

As set out in the Declaration and in the Statement of Facts, the above-identified 
United States application is a national stage application based upon International 
application No. PCT/AU99/00479, which was filed on June 17, 1999, and which claims 
priority of Australian application No. PP4202 filed on June 17, 1998. The Intemational 
application was filed by The Lions Eye Institute as applicant and named Paul Phillip Van 
Saarloos as the inventor. See, Statement of Facts, Paragraphs 2 and 3. 

As shown by the Statement Establishing Proprietary Interest, all right, title and 
interest in and to the Australian priority application No. PP4202, the Intemational 
application No. PCT/AU99/00479 and the above-identified United States application 
reside in The Lions Eye Institute pursuant to terms of employment agreements extant 
between the inventor, Paul Phillip Van Saarloos, and The Lions Eye Institute at the time 
the claimed invention was made and at the times the applications were filed. See, 
Statement of Establishing Proprietary Interest, Paragraphs 4 and 5, and Exhibit 1 
(Paragraphs 10 and 1 1) and Exhibit 2 (Section 15) thereto. 
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As established by the facts set out in the Statement of Facts, The Lions Eye 
Institute, through its Manager of Finance and Administration, Jeanette Butler, and its 
AustraHan attorneys, Clayton Utz, has diligently and repeatedly sought to obtain the 
inventor's cooperation in executing the United States application. To date, their efforts 
have been unsuccessful. See, Statement of Facts, Paragraphs 4-11 and Exhibits 1-6 
thereto. 

The final unextendable deadline for submission of the Declaration in response to 
the Notification of Missing Requirements Under 35 U.S.C. §371 in the above-identified 
United States application is July 29, 2001 . The execution and filing of the Declaration by 
The Lions Eye Institute, therefore, is necessary to preserve the rights of the parties and to 
prevent irreparable harm which would result fi'om the loss of priority rights to 
International application No. PCT/AU99/00479 and Australian application No. PP4202. 

The last known address of the inventor, Paul Phillip Van Saarloos, is 14 Dxmster 
Street, Karrinyup, Western Australia 6009. 

The petition fee ($130) set forth in 37 C.F.R. § 1.17(h) is enclosed herewith. 

The surcharge ($65) for late-filing of the Declaration is enclosed herewith. 37 
C.F.R. § 1.492(e). 

Concurrently herewith the petitioner has submitted a request and the appropriate 
small entity fee ($945) for a five-month extension of the period for response to the 
Notification of Missing Requirements Under 35 U.S.C. 371. A copy of such Notification 
is enclosed herewith. 
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The Commissioner is hereby authorized to charge payment of any additional fees 
associated with this communication to Deposit Account No. 02-4377. A dupUcate copy 
of this sheet is enclosed. 

Based on the foregoing and the accompanying Combined Declaration and Power 
of Attorney, Statement Establishing Proprietary Interest and Statement of Facts, the 
petitioner respectfully submits that the requirements of 37 C.F.R. § 1.47(b) have been 
met and respectfully requests entry of the combined Declaration and Power of Attomey 
submitted herewith. 



Respectfully submitted, 





Richard G. Berkley 
Registration No. 25,465 
Attomey for Applicant(s) 



212.408.2554 
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FILE NO.: A33R27 PCX USA-062635.0132 



ADDED PAGES TO COMBINED DECt3(RATI0N AND POWER OF ATTORNEY FOR SIGNATURE BY 
PERSON WITH SUFFICIENT PROPRIETARY INTEREST WHERE NO INVENTOR IS AVAILABLE TO 
SIGN AND ON BEHALF OF THE INVENTOR WHO REFUSES TO SIGN OR CANNOT BE REACHED 

(37 C J.R. § 1.47(b)) 



L Ian Jeffrey Constable, hereby declare that: 

L I am a citizen of Australia residing at 134- Glyde Street, Mosnian Park, Western 
Australia, 6012, Australia. 

2. I am atxthoiized by the following person or juristic entity with sufEcicnt propiietary interest. 

The Lions Eye Institute of Western Australia Incoiporaicd 
2 Verdun Street 

Nedlands, Western Australia 6009 

3 . By virtue of this proprietary interest, I sign this declaration on behalf of, and as agent for, Paul Phillip 
Van Saarloos, norarigning inventor who refused to sign. 

NewZffllflpd 



Country of Cjii:£enship of nonsigning inventor 

14J>un5ter Street Kamnvim, Western Australia 

Last known address of nonsigning inventor 

4. Upon infotmation and belief. I aver those facts that the inventor is required to state, 37 C.F JR. § 
1.64(b). 

5. Accompanying this dcclanition are: 

(1) a Statement by Person Signing on Behalf of Nonsigning Inventor Establishing Proprietary 

Interest; and 

(2) a Statement of Facts in Support of Filing on BehaJf of Noa^rigning Inventor 
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IN THE UNITED ST ATES PATENT AND TEtADEMARK OFHCE 



App h'cant Paul Phillip Van Sajcloos 

Serial No. : 09/719,726 
Filed Decembar 15, 2000 

For Z AXIS TRACKER 



STATEMENT ESTABUSHING PROPRIETARY INTEREST BY PERSON SIGNING 
ON BEHALF OF NONSIGNING INVENTOR 



1. I, Ian Jeffifcy Constable, residing at 134 Glyde Street, Mosman Part 
Western Australia. 6012, Australia. 

am the person signing the Declaration of the abovo-identified appUcatton on behalf of the 
Donsigaing inventor and make this statement as to die /acts estabMiing proprietary 
mtorest. 

2. As of the date I sigaal flic Declaration fijr this application, the proprietary interest 

in this invention belonged to tlie following juiutic person: 

The Liona Eye Institute of Western Australia Incorpoiatcd 
2 Verdun Street 

Ncdlands, Westem Australia 6009 

3. I am authorized to sign the statement on behalf of the juristic person, my title 
being Director of The Lions Eye Institute of Western Australia Incorporated. 



4. I establish the proprietary interest by appending hereto as Exhibit 1 a copy of an 
employment agreement dated March 16, 1987 between Paul Phillip Van Saarlooa and 
The Lions Eye Institute of Western Australia Incorporated and, as Exhibit 2, a copy of a 
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16 March 1987 



Mr P van Saarloos 
\ Laser Scientist 
I Lions Eye Institute 
\ I Verdun St 
i MEOLANDS WA 6009 



Dear Paul 

\ OFFICIAL APPOINTMENT TO LIONS EYE INSTITUTE, 2 VERDUN STREET, NEOLANOS, 
r. WESTERN AUSTRALIA 6009 

ars invited to accept an appointment to work at the Lions Eye 
istitute ("the Institute") from the above date with support for your 
resources and salary as listed below. Please note that whether you are 
funded directly by the Institute, by outside research or servxce 
organisations, or will be working in a voluntary capacity, you are asked 
to indicate by signing the enclosed copy of this letter that you agree to 
the conditions of your appointment • 

(1) Research and office space 

This will be allotted to you and your co-workers on a needs basis by the 
Director and subject to alteration at any time. In general, altelations 
of allotment of space will be necessary whenever new research projects 
are initiated and when now appointees take up positions- 

(2) Direction of eye research 

The conditions of our lease of space and facilities from the Board of the 
Sir Charles Gairdner Hospital and the Incorporated Articles of the 
institute lay down that the work of the staff will be directed towards 
Che causes and prevention of blindness. It is the responsibility of the 
Director to interpret these objects in their widest sense. Because of 
the finite size and independent funding of the Institute, however, it 
will not be possible to h6use either individual research workers or 
ancillary staff whose general activities are not consistent with these 
aims. These general principles will be applied even in the case of 
independent outside funding, collaborative arrangements and voluntary 
work. 

(3) General conduct and responsibilities 

All appointees to the Institute will be required by the Director to 
adhere to generally acceptable moral and ethical codes of behaviour m 
carrying out research projects, in dealing with patients and the general 
public. In general, specific projects will be submitted to the Ethics 
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-'and Experimentation Committee of the University of Western Australia or 
J'similar such bodies at the Sir Charles Gairdner Hospital or Royal Perth 
Hospital for approval. Guidelines for these matters and for various 
aspects of laboratory safety will be those laid down by the National 
Health and Medical Research Council and where possible, the services of 
the University Safety Officers will be employed. Any conflicts that 
arise from such matters should be referred to the Director of the 
Institute. 



f 



(4) Evidence of Workers' Compensation Insurance and External Contract 
Conditions of Employment 

Where you are employed and where your * research is funded by bodies 
outside the Institute, you are required to provide the Director written 
confirmation of: 

(a) Workers' Compensation Insurance 

(b) Evidence of independent contract conditions which state the 
relationship of the grantee to the funding grantor. Such evidence 
shall note and extend to include indemnity for liabilities which may 
attract to the Lions Eye Institute and to the Director arising out 
of the course of said employment for all work undertaken, 

(5) Recruitment of Additional Staff 

The sharing of facilities, space and resources with persons other than 
those appointed to the Institute will be permitted only after direct 
approval of the Director, This will apply to voluntary workers, grant 
employees and collaborative research arrangements with outside 
scientists. 

(6) Donation of Equipnent 

All equipment obtained from outside granting bodies will become the 
permanent property of the Lions Eye Institute unless individual granting 
bodies so specify in writing to the Director that they remain the 
property of that body. No researcher or clinical worker will be 
permitted to install equipment which he or she considers to be their 
personal property unless approval is obtained from the Director in 
writing. 

C7) CesGation of Appointment 

Your appointment will cease on the date noted below at which time you 
will be eligible for rs-appointment. 

(8) Conseinration of Resources 



All appointees to the Institute are reminded that as a small autonotnous 
body, the Institute has resources limited strictly by budget. Institute | 
staff will be expected to conserve materials, share expertise and ;| 
resources and minimise running costs as much as is practicable. This 
particularly applies to unfunded resources such as general laboratory 
supplies, animals, telephones and photocopying. 
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(9) Security 

^voH ^n observe all security procedures diligently and in 
ra;trcllV/r=':nVu?el!r:'t?3ic.s =re J/pt closed after hours and on 

weekends. 

(10) Ownership of all Intellectual Property 
«U inteaectual property includi^ Ut^^^^^ 

processes or l^no^'^"** ' . ' ogses know-how, ideas, discoveries 

improvements to .^"^^"^X^re'd tTS ""^^^ 
or designs (hereinafter "7"^^_titute whether solely or jointly with 
conceived by an ^P^^^^^^^^ll^l^^^^^^^ during the period of 

^Te^l^Xt ^^^^^^^^ - wiVone year after expiration of 

your employment with the Institute that: 

(3, are -it.in the existing to ^y' Z!^. fatJel 

«°rth"t'4"lnstV;te'is or »a, be oonoerned, or 

- rsiieror^^srUe-j^U^t^edr -rr'^^'tr-'-e 

Institute; or 

(o, relates to machines. P/:r"%'virer=1nro"rtTonrrn°5 S^aTe'r: 
and/or related systems, ^^^r^^tniri bv the Institute or third 
;-?^1";S?chr in:??tJtery 'ZAllti'.^^"'^ Pariod of vour 

employment y make, use or sell, 

Shan he the sole property 'rnlm^^r^«^rt\t"^^V do"aU 

request and at the cost of the "'f, benefit in 

appointed by the Institute. 

(11) Patents 

Where research carried out -i-^.resources o, the i.st^^^^^^^ 

space leads to P°tential commercial patents it is a co^^^^ 3e arches and 

appointment that the Institute .^^^^/^^^^ " the sole name 

ofKer legal fees and that such Patent will be taken o-t t 

°^d^:^uri^n\t^Ve See'i'th^^ a^/ol^ute discretion of the 
Director. 

(12) Full Disclosure to Institute 

AS an appointee engaged in eye research d-elop^ent -^^^^^^^^^^^^^^^ 

you shall disclose fully to th^. 0"^!^°%^" f f^^^^ ^nfmS^^^ adequate 

work investigations and I"-^"^^""^^";.!';^,^ ^1 .orT, investigations and 

TX.rXnl> Ind re»aln the 




9 'd r.tfH 



i0:8!i:100: 



• 



property of tHe I-titute an, sHaU 3^^:^l^,U^^;"usV ^V^^^^ 
Institute with the I^s'i^^^'^^^^J^^^at any time the appointee shall make 
writings or designs f.y'-^^^J^^ttion or improvement arising out of or in 
or conceive any i^^^^^ion innovation or i p ^.^^^^ solely or 

connection with his «™P^°y"\;li\''\hi A shall forthwith 

jointly with others ^iJotoT of the Institute a full and 

hluZ ?esVr/;tron of't- n'S^u'r^of the invention, innovation or 
iX'em'ent'aSd't'he mode of its performance. 

(13) Nofv-disclo3ure 

VO. »iU .=ep in strict -"^i^'^rt;™/" -^-i"^-^^^^^^ 
eith.1 durins ot after ^"flpfj^t^n consent, any tachnical ol non- 
employment without the In>ti'"*f » kno»-how of the Institute or of 
technical infor.atlon, ^^'^'^^'■t^\Zl\<iit.loy''^t, -hethet developed 
r^p^^rnot^rtlnr^r-anr^s^rf - 

K'hynr;:Ui^rurortrirrpr;%riva/e. tra.e-secret or 

proprietary. 

(14) The Director 

.„til you are otherwise notified in writing the Director is Professor Ian 

Constable. 

source of Salary Support: Lions Eye Institute 
Appointment of Review Date; No fixed date 

•«fmont to the Institute will enhance your work 
I trust your appointment to tne msw 
potential and satisfaction. 



Yours sincerely 




Ian Constable 
Director 



I understand a^, agree to th. ahove conditions of ™, appointment to the 
Lions Eye Institute. 




Signatu;: 

l£/3/^ 



Dab 
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Service Agreement 

Doctor Paul van Saarioos 
TELCO Wedical Technologies Pty Ltd 

ACN 009 234 17^ 



The Lions Eye institute Of Western 



and 

Australia Incorporated 



■P u F £ H I L L 

BARRISTERS & SOLICITORS 

AMPSuildins 1« Si Georges Tcrruct 
Telephone (0« 92U T777 .n< S) 92K 

DX >0* f'^^ 
Rtferetice: 
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18 Indemnity 

19 Termination by TWIT 

20 International personal consulting role 
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2. 



3. 



This executive service agreement 

is made on v xcu-^ 

1 TELCO Medical Technologies Pty Ltd 

■^SSsUNedlands.Weste.Aus.alia 

T^Uols Eye Institute of Western Australia Incorporated 
If sLt. Nedlands. Western Austraha 

(LEI) 

noctor Paul van Saarloos 
0A4 rJunster Street. Kan:n>^p. We^em Australia 
(Dr van Saarloos) 

Recitals ^ ^ ^;„tTn^nT of Dr van Saarloos is its 

^ has agreed to confinn ^« W-^"^^ f^n U'-^^^ ^ '^'^^^^^^ 

managins director and f-PP^-^v^^^^^ ^^reed to accept 

director - chief technical 0^^^^^ ^^J^// - ^mt and executive director - 

Za^ set out in Clause 2 of this Agreement, 
penodssetoutm^id ti,,t rhe TM' Board is likely to 

B. Drv.nSaarloosactoio^l^g--da^^^^ ^dus^ 
actjoint a new managing director uS-r»lated venmre capital 

ekpenence ^^-^f^^':^^^^^^^^^ 
financing acuvities of TMT ^^^estcrs, and that on this 

Board in that context or required by ^f^'.^fP''!^<^„,^ent Dr van Saarloos 
occumng as contemplated by l°l,^\^%ZAyn and continue 
relinquish his appomtment -^.^^^^^^'''Z^^ .echmcal officer in 

C ^.^UlandDrvanS^a^loosh^ea^^^^^^^ 

LH and Dr van Saarloos. 

O. Dunns «s employ™™. -*r,SSo^ 

acquire experience, confidenual '•^^"^^^^ reqmren.en<s and 

trade connection With the technology ,~Qwl-d-e 

H Because of the importance to ^^edfy S v^^la^t^^^ 

Information and other matters whicn -^^b^ ^^;^^^^^^^ p^^ant to this 
and to which the Employers wtll become »tiue p 
Agreement, the Employers wish to P^,^^; J^^^f ^ the term.mation 
confidential information, trade secrc^ and "^"^^ ^-1 
of Dr van Saarloos' employment wuh either iMT or L-i- 
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m com 
Agreemeiii: 



Definitions and interpretation 

\l Definitions 

In this Agreement: ^^oointment Date and 

Access period means the penod cominenang on th. Ap. 

ending on the later of: ^^j^^j^ is 

in relation to the P^^-^v'^oos be .ana^^g 

seven (7) years after Dr van Sa^i ^ proceedings have 



been fiwUy tssolved; or .^u„i„, 
in reunion ,o *e P-uon of "-f ^Jf^^ Dr^a^ TXI 
officer, fte date "1"* «:=°i''/,^S^officer of TMT or 

resolved; or, . 

...on ,0 ,he P»^-f,fr,^/LrwSTs SJen 1^ 
Engineenng Reseach Group of ^ ^ Lzsers and 

. years after Dr van Saarloos c^es to dne^ or ^^^^ 
Bio-Engineering Research Group ot Lti or ui 
Le° i I^ceedings have been finally resolved. 

<= th. date Dr van Saarloos commenced as managmg 
Appointment Date mean^ the^^^^^^^ -tuef tecWl officer of TMT or as a 
director of TMT or as • ^ Research Group of the LEi; 

Board of TMT means the board of directors of TMT; 
Fmolovers means TMT and/or LEI, as the context requires; 

:,ron=.Uo. mear. aU cornmeraaUy ^^-'^^^l^^Z^,^ form (or 

— ro.yr.^^.-'V^^^^^^^ 
and which Dr van Saarloos: 

(a) obtains from LEI or TMT; or 

lb, creates in .he oonrse of Ms e^ploynre.., ,y LEI and/or TMT 

respectively; 
(c) but shall not include: 




Hfe (1) infonnaaon which is in or 1^ into the public domain 
^ otherwise than by disclosure or (fefault of Dr van :>aarIoos; 

(2) information which was or is lawfully obtained or available 
from a third party who was lawfully in possession o: the 
same and free to disclose it; 

(3) infonnation the disclosure of which is required by law; or 

(4) Dr van Saarloos' own stock of knowledge, skill and 
experience acquired by him prior to or in the coune oi the 
performance of his duties as an employee of Lzl and/or 
TMT. 

Intellectual Property means .all inteUecmal property rights existing anywhere in 
Le world mcludLg without limitation any Information, patent design (whether 
^gisTSd or not), copyright, trade mark, trade secrets or other nght whether 
existing under stawte, at common law or m eqmty; 

Leeal Proceedings means any claim, action, suit or demand which relates to or 
a^ses in comiection with Dr van Saarloos' employment -under this Agreement; 
■ LEI Executive Commirtee means the executive committee of LEI, as described 
in LEI'S constiwaon; 

LEI Sub-Committee means the LEI Sub-Committee of three (3) persons set up 
by LH for the purpose of recommending to the LEL Executive Comm.nee tuture 
rLarch and scientific direction of LH and/or of individual research projects and 
an intellecmal property and mcentive policy for LEI, individuals and/or particular 
research groups; 
Month means calendar month; 

Relevant Documents means any document produced, amended, considered,_ 
reUed on. referred to or relevant to the position of executive director - chiet 
technical officer of TMT or the position of director of the uasers and Bio- 
Engineering Research Group of the LEI during the Service Penod; 
Service Period means the penod commencing on the Appoinmient Date and 
ending on:- 

. .. (i) in relation to the position of managing director of TMT. the date Dr 

y van Saarloos ceased to be managing director of TMT; and 

(ii) in relation to the positions of executive director - chief technical 
officer of TMT and director of the Lasers and Bio-Engmeenng 
Research Group of LEI, the Tennination Date; 
TermiaaUon Date means the date of three (3) years from the completion of the 
First Round of Financing currenUy being undertaken by TNIT. when Dr van 
Saarloos ceases to be employed by both TMT and LEI unless tcmunated earlier in 
accordance with clauses 19 and 21 and 22 of this Agreement; and. 
Trade Sale means any proposal equivalent to the sale of assets and undertaking of 
TMT. whether by Ucence. sale of assets, sale of shares or otherwise whicn the 
Board of TMT, after considering its duties at law and the mterests of sharenolders, 
considers should be a sale. 
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Tn this A^eemeni, headings arc for convenience otilV and do not atfect the 
St^ret^tforof th^s Agreement and, unless the con:exf otherwise requ.es: 
U) a reference to termination of this Agreement includes a reierence to 
teimin^Qon of Dr van Saarloos' contract of etnploymcni; 

(b) words importing the singular include the plural and vice versa; 

(c) words imporang a gender include any gender, 
other parts of speech and grammaiical forms of a word or phrase dennea m 
this Agreement have a corresponding meamcg; 

. ^ ^ eroression importing a natural person includes any company, 
^arn^Sp Joint venture, associatron, corporation or other body corporate 
and vice versa; 

a reference to any thing (including,but not lirmted to, any ^^^^^^^ 
^ ^ nan of that thing but nothing in this subclause 1.2(0 implies that 
pSormance of part of an obligaUon constimtes perlormance ot the 
obligation; 

X3 a reference to a party includes that party's successors and permitted 

assigns; 

a reference to a staniie. regulation, proclamation, ordinance or by-law 
includes all stamies. regulations, proclamations, ordinances or by-laws 
v^S consolidating or replacing it, and a reference to a statute mcludes 
LTTgulations, proclamations, ordinances and by-laws issued under that 
statute; and 

a reference to a document or agreement includes all amendments or 
LSLents to, or replacements or novations of. that document or 

asreement. 



(b) 



(i) 



2 Appointment 

\ , : " 1 TMT confirms the appointment of Dr van Saarloos as its managing 

thV ubstantive appSntment of Dr van Saarloos as its executive director - cbef 
thSca Xcer b Perth unless otherwise agrrjed, and Dr van Saarloos accepts the 
cSS^atSa^oinmients beginmng on 1 January 1999 and contmuing until:- 
fa^ with resDect to the apoointment as managing dL-ector, the earlier of the 
• ^ Te^aSon Date or'tiie appommient of a new managing ^r.crorj± 
relevant international industry experience and standmg by the Board ot 
TMT in conjunction with subsequent US-related venture capital foiancmg 
activities of the Company, as may be considered prudent by the Board m 
that context or as may be required by those capital investors; and, 
(b) with respect to the appoinmient as executive director - chief technical 
officer, the Termination Date. 

7 -> LEI confirms the appointment of Dr van Saarloos as director of the Lasers and 
efo-rnSng R?search Grout, and as a member of the LEI Sub-Committee m 
PeSelT^u'emise agreed, on the terms set out m this Agreement and Dr van 
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epts the confirmation of appointment Be^I&ur 



Saarlo^lPcepts the confirmation of appointment Sf^uttiing on I January 1999 
and continuing until the Tcnnination Date. 



Duties of Dr van Saarloos 

3 . 1 General duties to TMT 

Dr van Saarloos must for 90% of his woriang time: 

(a) devote his attention and skill during normal business hours, and at other 
limes as reasonably necessary, to the duties of office; 

(b) faithfully and diligently perform the duties and exercise the power^: 

(1) consistent with the position of :he managing director (whilst he 
holds that position) and of the executive director - chief technical 
officer, and 

(2) assigned to Dr van Saarloos by the Board of TMT; 

(c) be managing director of TMT until a new permanent managing director is 
appointed by the Board of TMT.; 

(d) promote the interests of TMT; and 

(e) comply with the policies of TMT 

3.2 Duty to report ro Board of TMT 
Dr van Saarloos must: 

(a) report directly to the Board of TMT or, if a new managing director is 
appointed by TMT, to that person to the extent deemed appropriate by the 
Board, and to the Board of TMT; 

(b) provide prompt and fiill information to the Board of TMT regarding the 
conduct of the business of TJ/IT by Dr van Saarloos; and 

(c) comply with reasonable directions given to Dr van Saarloos by the Board 
ofTMT. 

33 General duties to LEI 

Dr van Saarloos must for 10% of his working time: 

(a) devote his attention and skill during nonnal business hours, and at other 
times as reasonably necessary, to the duties of office; 

(b) faithfully and diligently perform the duties and exercise the powers: 

(1) consistent with director of the Lasers and Bio-Engineering 
Research Group and a member of the LEI Sub-Committee; and 

(2) assigned to Dr van Saarloos by the LEI Executive Committee; 

(c) promote the interests of LEI; and 

(d) comply with the policies of LEI. 

3 .4 Duty to report to Director of LEI 
Dr van Saarloos must: 



Fraehill Ho^lingclale & Page PERC3\PVS Exec Service Agrcemern - final vers ion(05 1099) 

fl -d fUL-^H i9?!8E':6 E 19 't 91EI\ Sllli-BBaj 



pago 5 

80:8! m: 



(a) 




directly 



to the Director of LEI; 




(b) provide prompt and full infonnation to the Director of LEI regarding the 
conduct of the business of LEI's Laser and Bioengineering Research 
Group by Dr van Saarloos; and 

(c) comply wiih reasonable directions given to Dr van Saarloos by the 
Director of LEI. 

3.5 Conflict of interest between TMT and LEI 

(a) If a conflict which may have potentially significant consequences for cither 
TMT or LEI arises in relation to the performance by Dr van Saarloos of his 
obligations under this Agreement between the respective interests of TMT 
and LEI, Dr van Saarloos, TMT and LEI must raise the confiict as soon as 
possible after it arises with the other parties and all must act bona fide to 
endeavour to resolve the conflict. 

(b) No bona fide act or omission by Dr van Saarloos to identify, notify and 
resolve any conilict shall constitute grounds for either TMT or LEI to 
terminate the employment of Dr van Saarloos or affect Dr van Saarloos' 
entitlements under clause 6.3 of this Agreement. 



4 Performance 

4. 1 Performance objectives 

Dr van Saarloos must carry out his duties and responsibilities pursuant to this 
Agreement in accordance wth the performance objectives agreed to between Dr 
van Saarloos and the Board of TMT and the LEI Executive Committee 
respectively. 

4.2 Performance level 

Dr van Saarloos must comply with the reasonable, detailed performance levels sex 
by each of the Board of TMT and the Director of LEI respectively. 



5 Further agreement 

Not less than three (3) Months prior to the Termination Date the panies will meet to 
discuss the terms of any further executive service agreement that may be entered into. 



6 Remuneration 

6.1 Salary paid by TMT 



Subject to clause 9, during the period that Dr van Saarloos ser\'es TMT under this 
Agreement, TMT must pay Dr van Saarloos SI 80,000 per annum (excluding 
superannuation), backdated to 1 January 1999. For the avoidance of doubt, to 
satisfy its obligations under this clause, TMT must: 

(a) for the period from 1 January 1999 until the day before the date of this 
Agreement, pay a pro rata amount equal to a salary at the rate of 5200,000 
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^^I^mnum minus the airoimt of Dr van S 



5' salary prior lo the date 

of this Agreement.. 
(b) from the date of this Agreement 1 80,000 per annum. 

6.2 Salary paid by LEI 

Subject to clause 9, diiiing the period that Dr van Saarloos ser/es LEI under this 
Agreement, LEI must pay Dr van Saarloos 520,000 per annum (excluding 
superannuation) from the date of this Agreement. 

6.2A TMT and LEI may during the currency of the Lions Laser Joint Venture f jjiding 
agree to pay Dr van Saarloos in different amounrs provided ihs aggregate saiar>' is 
equal to S200,000. 

63 Salary Review 

The respective salaries set out in clauses 6.1 and 6.2 are subject to review in 
accordance with the respective policies of the Employers. 

If no salary review occurs for more than 12 months, either party can initiate a 
review which will lake into account indi\'idual performance, company 
performance, including but not limited to, the financial position and resources of 
the company, the stams of the company's development and any equir/ 
configuration, and any other relevant factors. 

6.4 Continuing benefits with LEI 

The Employers will endeavour to continue to arrange, pay and provide all benefits 
to Dr van Saarloos as were provided to Dr van Saarloos pursuant to his previous 
employment with LEI. 

6.5 Total Remuneration 

The only salary and benefits which Dr van Saarloos will be entitled to receive 
under this Agreement are those pursuant to clauses 6.1, 6.2, 6.3, 7 and 13 if any 
entitlement arises pursuant to clause 13. 

6.6 Payment of salary 

The Employers will pay all salary entitlements due under clauses 6.1 and 6.2 to 
Dr van Saarloos not less frequently than monthly in arrears into a bank account 
nominated by Dr van Saarloos. 



Superannuation 

The Employers must pay superannuation contributions for the benefit of Dr van Saarloos 
pursuant to the Superannuation Guarantee (Administration) Act 1992 (Cthj in respect to 
the salary they are obligated to pay to Dr van Saarloos under clauses 6.1 and 6.2 
respectively. 
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V 

8 Expenses and other entitlements 



8.1 TMT expenses 

(a) TMT musi reimburse Dr van Saarloos for reasonable out-of-pocket 
expenses incurred by Dr van Saarloos on the business of TMT. 

(b) TMT may reqtiirc evidence of expenses incurred by Dr van Saarloos in 
accordance wi\h the policies of TMT, as they are detennined from time ro 
cime. 

8.2 LEI expenses 

(a) LEI must reimburse Dr van Saarloos for reasonable out-of-pocket expenses 
incurred by Dr van Saarloos on the business of LEI. 

(b) LEI may require evidence of expenses incurred by Dr van Saarloos in 
accordance with the policies of LEI, as they arc determined from time lo 
time. 

8.3 Equity rights not to form pan of Agreement 

(a) The Parties acknowledge and agree that any and all Equit>' Rights provided 
to Dr van Saarloos by the Employers pursuant to any agreement, 
arrangement or scheme between any of the Panics (other than this 
Agreement) will not form part of or entail a right exercisable under this 
Agreement. 

(b) The Panies acknowledge and agree that any and all Equity Rights provided 
to Dr van Saarloos by the Employers pursuant to any agreement, 
arrangement or scheme bet^^-een any. of the panies (other than this 
Agreement) may not be the subject of any prospective claim, action or suit 
for denied contractual benefits pursuant to section 29(l)(b)(ii) of the 
Industrial Relations Act 1979 (as amended). 

8.4 Loan by TMT to Dr van Saarloos 

TMT agrees to provide a loan to Dr van Saarloos in respect to the exercise of any 
options to securities in the Company with an exercise price that is more than 
nominal that he may hold from time to time, on terms to be determined by the 
Board of TMT (but no less favotirable than in any equity plan of the Company) 
and to be evidenced in writing by both Dr van Saarloos and TMT. 

8.5 Acknowledgment by LEI of entitlements under previous employment 

LEI recognises and accepts that it will provide all entitlements due to Dr van 
Saarloos pursuant to his previous employment with LEI up to 31 December 1998. 



9 Remuneration Packaging 

Tne Employers will do what is reasonably pracricable to enable Dr van Saarloos* 
remtmeration to be packaged in a tax effective manner provided thai the net cost to the 
Employers does not exceed the remtmeration to be paid by the Employers under clauses 6 
and 7 of this Agreement. 
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10 Access to Board Documents 

1 0. 1 Maintenance of records 

TMT must keep a complete set of Board Documents, in chronological order, b 
secure custody during the Access Period. 

10.2 Access to and use of Board Documents 

(a) Whilst Dr van Saarloos is a director of TMT, TMT must give Dr van 
Saarloos full and free access to all Board Documents on request. 

(b) After Dr van Saarloos ceases to be a director of TMT , TMT must, upon 
reasonable request by Dr van Saarloos, a: any rime up to the end of the 
Access Period: 

(1) give Dr van Saarloos (or a person nominated in writing by Dr van 
Saarloos) access to inspect the Board Documents at the registered 
ofiBce of either TMT (or such other place agreed to by TMT and Dr 
van Saarloos); and 

(2) provide Dr van Saarloos with copies of any Board Documents 
requested by Dr van Saarloos at no cost to Dr van Saarloos; 

within fourteen (14) days of the request. 

(c) Any information obtained by Dr van Saarloos under clause 10.2 (a) or (b) 
may be used only for the purpose of assisting Dr van Saarloos co defend, 
appeal, conunence or settle Legal Proceedings. 

(d) Upon written request by TMT Dr van Saarloos agrees to return to TMT or 
destroy copies of any Board Document containing confidential information 
obtained from TMT under this clause 10.2 and any copies of them within 
ten (10) days after all Legal Proceedings have been fmally resolved. 

(e) TMT acknowledges that monetary damages alone would not be adequate 
compensation lo Dr van Saarloos for TMT breach of its obligations under 
this clause 10.2 and that accordingly specific performance of those 
obligations is an appropriate remedy. 

10.3 Confidentiality and Privilege 

(a) Dr van Saarloos must not disclose any confidential information contained 
in the Board Documents to third parties unless: 

( 1 ) TMT has given its prior wriuen consent; 

(2) Dr van Saarloos is required to do so by law; 

(3) the disclosure is made for the purpose of obtaining professional 
advice prior to which, Dr van Saarloos obtains from the persons 
giving the professional advice confidentiality undertakings in terms 
similar to those in clause 13 of this Agreement to ensure all matters 
disclosed are kept confidential; or 

(4) the disclosure is made for the purpose of defending, appealing, 
commencing or settling Legal Proceedings and Dr van Saarloos 
uses reasonable endeavours to ensure all maners disclosed are kept 
confidential. 
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TWIre Dr van Saarloos is entitled to disclose 'c 



(b) ^rore Dr van Saarloos is entitled to disclose iconndential iniormaiion 
under clause 10.3(a), TMT irrevocably authorises Dr van Saarloos co 
waive legal professional pri^/ilege and any other privilege on behalf of 
TMT. In all other cases where the Board Documents include any 
information to which legal professional privilege attaches. Dr van Saarloos 
must use reasonable endeavours not to waive the privilege. 



11 Access to Relevant Documents 



11.1 Maintenance of records 

TMT and LEI must keep a complete set of Relevant Documents in secure custody 
during the Access Period. 

1 1 .2 Access to and use of Relevant Documents 

(a) Whilst Dr van Saarloos is executive director - chief technical officer of 
TMT or director of the Lasers and Bio-Engineering Research Group of 
LEI, TMT or LEI, as the case may be, must give Dr van Saarloos f^l and 
free access to all Relevant Documents on request. 

(b) After Dr van Saarloos ceases to be executive director - chief technical 
officer of TMT or a director of the Lasers and Bio-Engineering Research 
Group of LEI TMT or LEI, as the case may be, must, upon reasonable 
request by Dr van Saarloos, at any time up to die end of the Access Period: 

(1) give Dr van Saarloos (or a person nominated in writing by Dr van 
Saarloos) access to inspect the Relevant Documents at the 
registered office of either TMT or LEI, as the case may be (or such 
other place agreed to by TMT or LEI, as the case may be, and Dr 
van Saarloos); and 

(2) provide Dr van Saarloos with copies of any Relevant Documents 
requested by Dr van Saarloos at no cost to Dr van Saarloos; 

within fourteen (14) days of the request. 

(c) Any information obtained by Dr van Saarloos under clause 11.2 (a) or (b) 
may be used only for the purpose of assisting Dr van Saarloos to defend, 
appeal, commence or settle Legal Proceedings. 

(d) Upon wrinen request by TMT or LEI, as the case may be, Dr van Saarloos 
agrees to return to TMT or LEI, as the case may be, or destroy copies of 
any Relevant Document containing confidential information obtained from 
either TMT or LEI under this clause 1 1 .2 and any copies of ihem within 
ten (10) days after all Legal Proceedings have been finally resolved. 

(e) The Employers acknowledge that monetary damages alone would not be 
adequate compensation to Dr van Saarloos for either TMT or LEI's breach 
of its obligations under this clause 11.2 and that accordingly specific 
performance of those obligations is an appropriate remedy. 

11.3 Confidentiality and Privilege 

(a) Dr van Saarloos must not disclose any confidential information contained 
in the Relevant Documents to third panics unless: 
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TMT or LEI. as the case may be, has given irs 'iie prior ^^'Tlnen 
consent; 

(2) Dr van Saarloos is required to do so by law; ' 

(3) the disclosure is mads for the purpose of obtaining professiona: 
advice prior to which, Dr van Saarloos obtains from the persons 
giving the professional advice confidentiality undenaicings in terms 
similar to those in clause 14 of this Agreement to ensure all maners 
disclosed are kept confidential; or 

f4) the disclosure is rnade for the pujpose of defending, appeaii^^, 
^OTmicwriaiq, ox ^exXiiv^ Le<u\ ^toc^t&a?,^ a-vd Dt vaiv Saax\oos 
uses reasonable endeavours to ensure all maners disclosed are kept 
confidential. 

(b) Where Dr van Saarloos is entitled to disclose confideniial information 
under clause 11.3(a), the Employers irrevocably authorise Dr van Saarloos 
to waive legal professional privilege and any other privilege on behalf of 
either TMT or LEI, as the case may be. In all other cases where 
Relevant Documents include any infonnaiion to which legal professional 
privilege attaches, Dr van Saarloos must use reasonable endeavours not to 
waive the privilege. 



12 Leave 

12.1 Leave entitlements 

(a) Dr van Saarloos is entitled to public holidays, long service leave, 
bereavement leave, parental leave, annual leave and sick leave in 
conformity with statutory entitlements under the Minimum Conditions of 
Employment Act 1993 (as amended) and Long Service Leave Act 1958 (as 
amended). 

(b) Dr van Saarloos must take annual leave at a period or periods agreed by 
TMT, LEI and Dr van Saarloos. In the absence of agreement or statutor/ 
requirements to the contrary, the leave is to be taken when reasonably 
directed by TMT and LEI on at least one (1) Month's notice. 

12.2 Accrued leave and long service leave 

Subject to any statutory pro\1sion, the Employers may require Dr van Saarloos to 
take any accrued leave eniiilement. 

12.3 Evidence of illness or irijury 

Dr van Saarloos must, if required by TMT or LEI, provide evidence to their 
reasonable satisfaction that any absence was due to illness or involuntary injury. 

12.4 Past Service with LEI 

LEI will be wholly responsible for the pajTnent of any and all entitlements 
accrued by Dr van Saarloos under or pursuant to any previous employment 
agreement, engagement or arrangement berween LEI and Dr van Saarloos. 
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13.1 Dr van Saarloos ^vil! be a member of the LEI Sub-Committee. 

13.2 No recommendation of the LEI Sub-Comminee rclaung to Intellectual Property of 
which Dr van Saarloos is an Lnvenior or co-inventor will be put lo the LSI 
Executive Committee without the recormnendation of Dr van Saarloos and the 
policy of the LEI Executive Committee must be approved by Dr van Saarloos in 
relation to any invention of which he is an inventor or co-inventor. The members 
of the LEI Sub-Comminee, including Dr van Saarloos, must act diligently and 
reasonably in endeavouring to deal with Dr van Saarloos' business. Any 
recommendation or approval required by Dr Van Saarloos in accordance with this 
clause shall not be unreasonably withheld or delayed and the LEI Sub-Comminee 
and LEI Executive Committee will deal promptly with any recommendation of Dr 
Van Saarloos. 

13.3 Until a policy in respect of Intellectual Property is implemented by the LEI 
* Executive Commmee, LEI: 

(a) will not conmiercialise any Intellectual Property of which Dr van Saarloos 
is one of the inventors or sole inventor; 

(b) will file all patent apphcations in LEFs name; and 

(c) will continue to fiind all research projects conducted by Dr van Saarloos as 
currently arranged. 



14 Confidentiality 

14.1 Without prejudice to any obligation of confidence which the law may impose on 
Dr van Saarloos, during his employment he shall: 

(a) use the Information solely to carry out his duties pursuant to his contract of 
employment with LEI and TMT; 

(b) keep the Information secure and confidential at all times; 

(c) disclose the Information: 

(1) only to persons who need to know the Information to carry out 
functions or obligations for LEI and TMT: or 

(2) to persons who are authorised by LEI or TTvlT ro obtain the 
Information. 

14.2 On termination of his cmploinmsnt Dr van Saarloos shall return to LEI and TMT 
any originals and any copies or extracts of the Information. If Dr van Saarloos has 
copied any Information to a computer disk (including a hard disk) or any similar 
electronic storage medium, Dr van Saarloos undertakes to permanently delete any 
such copy or record on termination of his employment. 

14.3 Following termination of his employment Dr van Saarloos shall not: 
(a) use the Information; or 
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(b) oHRose the Information to any person excepi* as may be authorised ir. 
writing by LEI and/or TMT. 

14.4 Dr van Saarioos' obligations under Lhis clause shall survive the teimination of the 
Agreement, 

14.5 The parties to this Agreement shall keep its terms and provisions confidential and 
shall not disclose the same to any third parry provided that nothing contained Ln 
this clause shall prevent: 

(a) a party from disclosing the terms and conditions of this Agreement for the 
purpose of obtaining legal or other professional advice firom a qualified 
adviser; 

(b) TMT. LEI or Dr van Saarloos from disclosing the terms of this Agreement 
to a third party provided the party concerned first obtains a wnaen 
confidentiality undertaking from that third party and receive the consent of 
the other parties, which shall not be unreasonably withheld or delayed; or, 

(c) disclosure in the event that disclosure is required by operation of law or 
order of a coun or in the event that the Agreement is sought to be enforced 
by any party. 



15 Ownership of intellectual property 

15.1 CKvnership 

All Intellectual Property created by Dr van Saarloos within the scope of his 
employment shall be owned as follows; 

(a) if Intellectual Property is created by Dr van Saarloos within the scope of 
his employment by TMT then such Intellectual Properry shall be o\Mied by 
TMT; and 

(b) if Intellectual Property is created by Dr van Saarloos withLi the scope of 
his employment by LEI then stich Intellectual Propercv* shall be owned by 
LEI. 

1 5 .2 Use of facilities and resources 

Without limiting the generality of clause 15.1 all Intellectual Property created by 
Dr van Saarloos, whether with or without the knowledge of TMT or LEI, using 
the facilities or resources of either TMT or LEI (other than a non-material use of 
administrative and research suppon facilities, but not laboratory equipment) or the 
Information shall be owned solely by TMT or LEI respectively, norwiihstanding 
that the creation of the Intellectual Property: 

(a) is not within the scope of Dr van Saarloos' normal duties; 

(b) is done by Dr van Saarloos in his own time; or 

(c) involved only panial use of either TMT's or LEFs facilities and/'or 
resources or only partial 'ose of the Information. 
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15.3 Client Wmc Company - ' 

Without limiting the gcneraiiry of clauses 15.1 and IS.'Z, all Intellectual Properry 
created by Dr van Saarloos diiring the term of this Agreement for the purpose of 
any client, contract or project of either TMT or LEI or for any purpose related lo 
the business of either TMT or LEI shall be owned by TMT or LEI respectiveiy 
notvvithstanding that the creation of such Intellectual Property: 

(a) is done by Dr van Saarloos in his own time; and 

(b) does not involve the use of TMT's or LEFs facilities or resources. 

15.4 Dr van Saarloos' Intellectual Property 

Notwithstanding anything contained in this clause, all Intellectual ?roper:>' 
created by Dr van Saarloos other than that described in clauses 15.1, 15.2 and 
15.3 shall be the sole property of Dr van Saarloos. 

15.5 No policy by LEI on ownership of InteUectual Property 

The LEI Sub-Committee and LEI Executive Committee each respectively shall 
make no recommendarion or decision as to any policy which relates to the 
ownership of Intellectual Property purstiant to this clause. 



16 Protection of the Employers' Interests 

16.1 Non-competition 

Subject to clause 16,2, Dr van Saarloos shall not for a period of six (6) Months 
after termination or expiry of this Agreement be directly or indirectly engaged, 
concerned or interested in any capacity, in any business which is wholly or panly 
in competition with any business carried on by TMT nor, during that period, shall 
Dr van Saarloos provide technical, scientific, commercial or professional advice 
to any business that is wholly or partly in competition with any business carried 
on by TMT. 

16.2 Enforcement of non-competition clause 

(a) If TMT terminates the Agreement in accordance with clauses 19 (but not 
clause 19.3) or if this Agreement expires TMT must elect whether to 
enforce the non-competition provision provided in clause 16.1 against Dr 
van Saarloos. In the event that TMT elects to em^orce the provisions of 
clause 16.1, then it shall pay to Dr van Saarloos the sum of three hundred 
thousand (300,000) dollars, however, if this Agreement is terminated in 
accordance with clause 19.3, then the provisions of this clause 16, 
including clause 16.1 shall be binding upon Dr van Saarloos without ±& 
payment to him of any sum of money. If Dr van Saarloos terminates this 
Agreement in relation to a breach by TMT in accordance with clause 22, 
then clause 16.1 shall not apply. 

(b) The elecuon by TMT as to whether it will enforce clause 16.1 against Dr 
Van Saarloos shall; 



(1) 



in the case of termination of the Agreement by TMT pursuant to 
clause 19 be made and communicated to Dr Van Saarloos at that 
time; or 
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in the case of expiry of this Agreement be'made and communicated 
to Dr Van Saarloos no less than three months prior to the expiry 
date of the Agreemenr. 



16.3 Non-solicitaiion 

Subject to clause 16.4. Dr van Saarloos shall not for a period of six (6) Months 
after termination or expiry of this Agreement either directly or indirectly and 
whether on his own behalf or on behalf of any other business or other entity which 
is wholly or partly in compention with any business carried on by LEI or TMT: 

(a) canvass, solicit or attempt to entice away the custom or business of any 
customer or client of LEI or TMT; 

(b) canvass, solicit or approach or cause to be canvassed, solicited or 
approached any person or persons who were negotiating with LEI or TMT 
for the supply of goods or services as at the date of termination or expiry 
of this Agreement; 

(c) solicit or entice away or engage from LEI or TMT or offer or cause to be 
offered any employment or consultancy arrangement or other engagement 
to any employee or consultant of LEI or TMT. 



16.4 Existing undertakings 

(a) Dr van Saarloos may honour personal undertakings given to existing 
EXCIMER customers of TMT prior to the date of this Agreement . 

(b) Dr van Saarloos shall provide in writing to TMT a list of all existing 
customers to whom undertakings have been given which specifies the 
nature and scope of the personal undertakings given in respect of each 
customer, 



16.5 Restraints reasonable 

(a) The parties consider the restraints contained in this clause to be reasonable 
and intend the restraints to operate to the maximum extent. 

(b) If these restraints: 

(1) are void as unreasonable for the protection of the interests of either 
TMT or LEI; and 

(2) would be valid if part of the wording was deleted or the period or 
area was reduced, 

the restraints will apply with the modifications necessary to make them 
effective. 



16.6 Restraints independent 

The restraints contained in this clause are separate, distinct and several, so that the 
unenforceability of any restraint does not affect the enforceabili ry of the other 
restraints. 

16.7 Acknowledgments by Executive 
Dr van Saarloos acknowledges that; 
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an Saarloos will obiain Informadon concenung ihe business and 
finances of TMT and LEI including trade secrets and industriai processes; 

(b) disclosure of Infonnarion could materially affect either TMT or LEI 
respectively; 

(c) the restrictive covenants contained in this clause are reasonable and 
necessary for the protection of the goodwill of TMT and LEI respectively; 

(d) the remedy of damages may be madequate to protect the interests of TMT 
and LEI respectively and either TMT and LEI are entitled to seek and 
obtain injunctive relief, or any other remedy, in any Cour; and 

(e) in view of the importance of the restraints contained in this clause for the 
protection of the proprietary interests of both TMT and LEI, this clause 
will survive the termination of Dr van Saarloos' emplo>Tnent ^'irh either 
TMT or LEI in ail circumstances including repudiation by either TMT or 
LEI of the remainder of this Agreement. 

16.8 Survival of obligations 

Dr van Saarloos' obligations under this clause survive the tennination of :h:s 
Acreement. 



17 Restrictions on other activities of Dr van Saarloos 

17.1 Exc lusi ve engagement 

Subject to clause 17.2, while Dr van Saarloos is employed by both TMT and LEI, 
Dr van Saarloos mtist not be engaged, concerned or interested in any other 
business without the prior \%ritten consent of both the Board of TMT and the LEI 
Executive Commiuee. 

17.2 Directorship or position on board 

(a) Clause 17.1 does not prevent Dr van Saarloos accepting any directorship or 
position on the board of any company or industry body provided that Dr 
van Saarloos has the consent of both the Board of TMT and the LEI 
Executive Committee. 

(b) Dr van Saarloos will consent to act as a director of any subsidiary 
company of TMT. 

17.3 Inducements 

Other than Under this Agreement and subject to clause 17.4, Dr van Saarloos must 
not accept any payment or other benefit as an inducement or reward for any act in 
connection with the business of either TMT or LEI except with the prior wrinen 
consent of either TMT or LEI, as the case may be. 
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17.4 The panHFacknowledge and accept that no breach ofthis clause 17 will occur in 
respect of any benefits flowing co Dr van Saarioos as a result of his membership of 
Che LEI Sub-Committee. 



18 Indemnity 

18.1 Indemnity 

(a) To the maximum extent pennitted by law and its articles or constitution, 
but only to the extent chat insurance cover is obtained to provide such an 
indemnity punuant to clause 18.1(b) or, if TMT fails to obtain relevant 
insurance cover, to the maximum extent specified in clause 18.1(e). TMT 
will indemnify Dr Van Saarioos against any Legal Proceedings, damage, 
loss, liability, cost, charges, expense, outgoing or payment (including legal 
expenses on a solicitor/client basis) sujffered, paid or incurred by Dr Van 
Saarioos in connection with: 

(1) Dr Van Saarioos being managing director or executive director - 
chief technical officer of TMT; 

(2) the proper performance by Dr Van Saarioos of the employment 
obligations owed to TMT by him under this Agreement; or, 

(3) a breach by TMT of its obligations pursuant to this clause. 

(b) For the purposes of complying with clause 18.1(a), TMT shall, subject to 
its financial capacity to do so and taking into account TMT's resources and 
activities and the best interests of the TIvlT, use its best endeavours to 
maintain the policies of insurance set out in clause 18.1(d)(1) ("the 
policies") covering the indemnity in clause 18.1 (a), for the term of this 
Agreement and following the termination of the Agreement, run-off cover 
for a period of 3 years for the policies. 

(c) For the purposes of obtaining the poUcies referred to in clause 18.1(b), 
TMT shall use its best endeavours to secure and maintain comprehensive 
industry standard insurance in relation to its activities. 

(d) The total liability of TMT ^onder clause 18.1(a) is limited in respect of each 
and every claim to: 

(1) the amount which TMT is able to recover with respect to each 
claim from the insurance contemplated by clause 18.1(b), that 
amount being: 

(A) product liability: up to five million (5,000,000) dollars; 

(B) director's and officer's liability: up to se/en and a half 
million (7,500.000) dollars; 

(C) professional indenmit}': up to five million (5,000,000) 
dollars. 

(e) The total liability of TMT under clause 18. 1(a) in the event that TMT fails 
to obtain relevant insurance is two hundred and fifty thousand (250,000) 
dollars to cover Dr van Saarioos' legal costs in defending a claim brought 
against him within 3 years of cessauon of cmplo>Tne:nt and damages 
awarded in such a claim in relation to an act or omission during the proper 
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performance by Dr van Saarloos of his obligatrons under this Agreement 
for which he is not indemnified under clause 18.1(a). 

(f) Dr Van Saarloos must comply with the terms and conditions of the policies 
referred to in clause 18.1(b). 



18.2 Continuing Indemnity 

The indemnity contained in clause 18.1 is an irre\'ocable, unconditional, 
continuing and principal obligation of TMT despite: 

(a) the resignadon or removal of the Dr van Saarloos as managing director or 
executive director - chief technical officer; 

(b) any settlement of any dispute bcnveen Dr van Saarloos ^d TMT or any 
third party; or 

(c) the occuirence of any other thing whatsoever, 

and remains in full force and effect until released by Dr van Saarloos or upon 
expiry of the insurance policy (including run-off cover as described in clause 
' 18.1(b)) referred to in clause 18.1 or, in relation to the obligation in clause 
18.1(e), until the expiry of the period mentioned in that paragraph. 



1 8.3 Payment on demand 

Any moneys payable by TMT under clause 18.1 are payable on demand to Dr van 
Saarloos by TMT. 



19 Termination by TMT 

19.1 Termination on notice 

TMT may terminate the employment of Dr van Saarloos with TMT under rbis 
Agreement by giving Dr van Saarloos one (1) Month's notice in writing if: 

(a) Dr van Saarloos is unable to perform the inherent requirements of his 
emplo>'meni for reasons other than in clause 19.3; 

(b) Dr van Saarloos fails to meet the reasonable perfonnance requirements set 
in accordance with clause 4 of the Agreement for reasons other than in 
clause 19.3; or, 

(c) Dr van Saarloos is in material breach of his obligations under clause 3 or 
14 of this Agreement (provided that where Dr van Saarloos is alleged by 
TMT to be in default, he has failed to remedy this default within rwenry- 
eighl (28) days of '^vritten notice of the default). Where there is any dispute 
as to whether there has been a material breach for the purposes of this 
paragraph (c), TMT and Dr van Saarloos agree to resolve the dispute 
expeditiously and the parties will continue to perform all their obiigadons 
under this Agreement while the dispute as to whether there has been a 
material breach is being resolved or remains in dispute; 

unless Dr van Saarloos' failure to meet these requirements is a result of 
incapacitation due to illness or injury for a period not exceeding 3 consecutive 
months. 
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19.2 TMT ml^ot terminate the employment of Dr van Sa^loos with TMT punuani 
to clause 19.1(a) or (b) until TMT has: 

(a) held prior discussions with Dr van Saarlcos; and 

(b) given Dr van Saarlcos a reasonable opportunity to respond to any 
allegations by TMT chat he is unable to perform the inherent requirements 
of his employment or has failed to meet iie peribrmance requirements set 
in accordance '.vith clause 4 of the Agreement. 



19.3 Immediate terminadon 

TMT may terminate the employment of Dr van Saarloos v^ith TMT immediately 
without notice or payment of notice for serious misconduct or if Dr van Saarloos 
becomes unable under the Corporations Law to continue as a director. 

1 9.4 Payment in lieu of notice 

(a) If TMT wishes to lenninate the employment of Dr van Saarloos with TMT 
under clause 19-1 and notice is required to be given under clause 19. L 
TMT may at its option, pay in lieu of part or all of the one (1) Month's 
notice period under clause 19.1. 

(b) Payment under clause 19.4(a) constimtes full satisfaction and discharge of 
TMT obligations with respect to notice of termination under clause 19.1. 



1 9.5 Resi gnation as director 

(a) If on termination of the employment of Dr van Saarloos with TMT Dr van 
Saarloos is a director of TMT, Dr van Saarloos must resign as director of 
TMT. 

(b) Dr van Saarloos irrevocably appoints the Company Secretary of TMT, or 
any other employee of TMT nominated by TMT, as attorney to provide Dr 
van Saarloos' resignation on behalf of Dr van Saarloos if Dr van Saarloos 
refuses to resign upon termination of the employment of Dr van Saarloos 
with TMT. 

(c) Dr van Saarloos irrevocably appoints the Company Secretary of TMT or 
any other employee of TMT nominated by TMT, as attorney to provide Dr 
van Saarloos' resignation on behalf of Dr van Saarloos in the event tha: Dr 
van Saarloos becomes permanently incapacitated by accident or illness or 
is incapable of resigning. 



19.6 Obligations on termination 

On termination of the employment of Dr van Saarloos with TMT, Dr van Saarloos 
must return to TMT all tangible property of TMT including, but not limited to, all 
books, documents, papers, materials, credit cards, cars and keys held by Dr van 
Saarloos or under Dr van Saarloos' control. 



19.7 No compensation 

If the employment of Dr van Saarloos with TMT is terminated by TMT in 
accordance vvith the terms of this Agreement, Dr van Saarloos has no funher 
claim against TMT for compensation in respect of the termination. 
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19.8 Coniinula operarion of Agreeinem after teiminarion 



If the empIoyTTient of Dr van Saarioos with TMT is terminated under this 
Agreement, the Agreement '^11, subject to clause 19.9, continue in force but ordy 
to the extent that Dr van Saarioos is employed by LEI. 

19.9 Option of LEI to employ Dr van Saarioos on termination by TMT 

If TMT terminates the employment of Dr van Saarioos with TMT or if Dr van 
Saarioos tenninates in accordance with clause 22, LEI will (but with absolute 
discretion as to which of the following it chooses):- 

(a) offer employment to Dr van Saarioos for all of the remaining 90% of Dr 
van Saarioos* working time on the same terms operating under uiis 
Agreement; or, 

(b) temiinate the Dr van Saarioos' employment under this Agreement. 

The parties may if they agree, enter into an agreement upon termination of this 
Agreement for the employment of Dr van Saarioos by LEI, for pan of all of his 
. time, on any terms they reach. 



20 International personal consulting role 

If a Trade Sale occurs prior to the Termination Date, TMT shall use reasonable 
endeavours to negotiate an international personal consulting role for Dr van Saarioos with 
the parry to the Trade Sale. 



21 Termination by LEI 

21.1 Termination on notice 



LEI may terminate the employment of Dr van Saarioos with LEI under this 
Agreement by giving Dr van Saarioos one (1) Month's nonce in writing if: 

(a) Dr van Saarioos is unable to perform the inherent requirements of his 
employment for reasons other than in clause 2 1.3; 

(b) Dr van Saarioos fails to meet the performance requirements set in 
accordance with clause 4 of -iie Agreement for reasons other than in clause 
21.3; or, 

(cj Dr van Saarioos is in material breach of his obligations under clause 3 or 
14 of this Agreement (provided that where Dr van Saarioos is alleged by 
LEI to be in default, he has failed to remedy this default within rwency- 
eight (28) days of 'winen notice of the default (Where there is any dispute 
as to whether there has been a material breach for the purposes of this 
paragraph (c), LEI and Dr van Saarioos agree to resolve the dispute 
expeditiously and the parties will continue to perform all their obligations 
under this Agreement while the dispute as to whether there has been a 
material breach is being resolved or remains in dispute.); 

unless Dr van Saarioos' failure to meet these requirements is a result of 
incapacitation due to ilhiess or injury for a period not exceeding 3 consecutive 
months. 



Freehill HcUingfiaie & Page ?ERC3^PVS Bxec Service Aareement - finat version(05l099) 



page 2C 



i95l&8i6 i 19 -t m\ Sllll-33dd 



:!:8! !00: -I'T- 



# ^ 

la^iot terminate the employment of Dr van Saaxloc 



21.2 LEI ma^iot terminate the employment of Dr van Saaxloos with LEI pursuant to 
clause 21 . 1 (a) and (b) unul LEI has: 

(a) held prior discussions with Dr van Saarloos; and 

(b) given Dr van Saarloos a reasonable opportunity to respond to any 
allegations by TMT that he is unable to perform the inherent requirements 
of his employment or has failed to meet the performance requirements set 
in accordance '^ith clause 4 of the Agreement. 



21.3 Immediate termination 

LEI may ternainate the employment of Dr van Saarloos ^ith LEI immediately 
without notice or payment of notice for serious misconduct. 



21.4 Payment in lieu of notice 

(a) If LEI wishes to terminate the employment of Dr van Saarloos with LEI 
under clause 21.1 and notice is required to be given under clause 21. i, LEI 
may at its option, pay in lieu of pan or all of the one (1) Month's notice 
period under clause 21.1. 

(b) Payment under clause 21.4(0) constimtes full satisfaction and discharge of 
LEI's obligations with respect to notice of termination. 

21.5 Resi gnation as director 

(a) If on termination of the employment of Dr van Saarloos with LEI Dr van 
Saarloos is a director of LEI, Dr van Saarloos must resign as director of 
LEI. 

(b) Dr van Saarloos irrevocably appoints the Company Secretary' of LEI, or 
any other employes of LEI nominated by LEI, as attorney to provide Dr 
van Saarloos* resignation on behalf of Dr van Saarloos if Dr van Saarloos 
refuses to resign upon termination of the employment of Dr van Saarloos 
with LEI. 

(c) Dr van Saarloos irrevocably appoints the Company Secretary of LEI, or 
any other employee of LEI nominated by LEI, as anomey to provide Dr 
van Saarloos' resignation on behalf of Dr van Saarloos in the event that Dr 
van Saarloos becomes permanently incapacitated by accident or illness or 
is incapable of resigning. 



21.6 Obligations on termination 

On termination of the emplo>ment of Dr van Saarloos wiih LEI, Dr van Saarloos 
must rerum to LEI all tangible property of LEI including, but not limited to, all 
books, documents, papers, materials, credit cards, cars and keys held by Dr van 
Saarloos or under Dr van Saarloos* control. 

21.7 No compensation 

If the employment of Dr van Saarloos with LEI is terminated by LEI in 
accordance with the terms of this Agreement, Dr van Saarloos has no funher 
claim against LEI x^or compensation in respect of the termination. 
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21.8 Continues opcrarion of Agreement after tennination 

If che employment of Dr van Saarloos with LEI is terminated under this 
Agreement, the Agreement will, subject to clause 21.9, continue in force but oniy 
to the extent that Dr van Saarloos is employed by TMT. 

21.9 Option of TMT to employ Dr van Saarloos on termination by LEI 

(a) If LEI lenninates the employment of Dr van Saarloos wth LEI or if Dr van 
Saarloos terminates in accordance with clause 22, TMT may ofFer to Dr 
van Saarloos employment for all of the remaining 10% of Dr van Saarloos' 
working time on the same terms operating under this Agreement. If TTvIT 
chooses not to offer Dr van Saarloos such employment, Dr van Saarloos 
may provide consulting services to third parties for the remaining 10% of 
his time provided: he notifies TMT of the nature of those consulting 
arrangements; and 

(b) those consulting arrangements do not compete with the current business of 



22 Termination by Dr van Saarloos 

22. 1 Termination upon default of payment of remimeration 

(a) If TMT or LEI fail to meet their obligations under clauses 6, 7, 8 or 9, Dr 
van Saarloos may terminate his employment with the Employer alleged to 
be in default, but only where the Employer alleged to be in default has 
failed to remedy this default within founeen (14) days of written notice of 
the default &om Dr van Saarloos. 

22 .2 T emanation upon material "Dreach 

(a) Subject to paragraphs 22.2(b) and 22.2(c) below, if TMT is in material 
beach of its obUgations under clauses 2, 18 or 20 or if LEI is in material 
breach of its obligations under clauses 2, 13 or 13, Dr van Saarloos may 
temraiate his employment with the Employer who is in material breach but 
only where that Employer has failed to remedy the material breach within 
twenty eight (28) days of written notice of the material breach from Dr van 
Saarloos. 

(b) Where there is any dispute as to whether there has been a material breach 



for the purposes of paragraph 22J2(a) above; 

(1) the Employer alleged to be in material breach and Dr van Saarloos 
agree to resolve the dispute expeditiously: and, 

(2) the parties will continue to perform all their obligations under this 
Agreement while the dispute as to whether there has been a 
materia! breach is being resolved or remains in dispute. 

(c) It shall not be a material breach by TMT for the Board of TMT to appoint 
a new managing director by valid resolution of the Board of TMT in 
accordance with clause 2.1 of this Agreement. 



TMT. 
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22 . 3 TerminaHSn under o ther ^eement 

Nothing in this Agreement shall prevent Dr van Saarloos from exercising any 
right he may have to leiminate his employment vvith TMT under any other 
separate wrirten agreement benveen Dr van Saarloos and TMT, and such 
lermination of employment with TMT by Dr van Saarloos shall be valid 
termination of employment \^im TMT by Dr van Saarloos for the purposes of this 
Agreement. 



23 General 

23.1 Notices 

(a) Any notice or other communication including, but not limited to, any 
request, demand, consent or approval, to or by a party to this Agreement: 

(1) must be in legible exiting and in English addressed as shown at the 
commencement of this Agreement, or as specified to the sender by 
any party by notice; 

(2) where the sender is a company, must be signed by an officer or 
under the common seal of the sender; 

(3) is regarded as being given by the sender and received by the 
addressee: 

(A) if by delivery in person, when delivered to the addressee; 

(B) if by post, three (3) business days from and including the 
date of postage/on delivery to the addressee, providing Dr 
van Saarloos is not on approved leave from the Employer at 
the time the notice is given; or 

(C) if by facsimile transmission, whether or not legibly 
received, when transmirted to/received by the addressee 
providing Dr van Saarloos is not on approved leave from 
the Employer at the time the notice is given, 

but if the delivery or receipt is on a day which is not a business day 
or is after 4.00 pm (addressee's time) it is regarded as received at 
9.00 am on the following business day; and, 

(4) can be relied upon by the addressee and the addressee is not liable 
to any other person for any consequences of that reliance if uhe 
addressee believes it to be genuine, correct and authorised by the 
sender. 

(b) A facsimile transmission is regarded as legible unless the addressee 
telephones the sender within two (2) hours after transmission is received or 
regarded as received under clause 23.1(a)(3) and infotms ihe sender that it 
is not legible, 

(c) In this clause 23.1, a reference to an addressee includes a reference to an 
addressee's officers, agents or employees or any person reasonably 
believed by the sender to be an officer, agent or employee of the addressee. 
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23 .3 Prohibition, enforceability and severance 

(a) Any provision of, or the application of any provision of, this Agreemen: 
which is prohibited in* any jurisdiction is, in that jurisdiction, ineffective 
only to the extent of that prohibition. 

(b) Any provision of, or the application of any provision of, xhis Agreement 
which is void, illegal or unenforceable in any jurisdiction does not atlect 
the validity, legality or enforceability of that provision in any other 
jurisdiction or of the remaining provisions in that or any other jurisdiction. 

(c) If a clause is void, illegal or unenforceable, it may be severed without 
affecting the enforceabiUty of the other provisions in this Agreement. 

23.4 Waiver 

(a) Tne failure of either party at any time to require performance by the other 
party of any provision of this Agreement does not affect the parry's right to 
require the perfomiance at any tune. 

(b) The waiver by either party of a breach of any provision must not be held to 
be a waiver of any succeeding breach of the provision or a waiver of the 
provision itself 

23.5 Counterparts 

(a) This Agreement may be executed in any number of counterparts each of 
which is an original instrument and all of which constitute one and the 
same instrument. 

(b) If the Agreement is executed in counterparts: 

(1) each Party will be bound by the provisions of the Agreement fi-om 
the time when that pairy^ executes a counterpan; but 

(2) if all the other Parties do not execute a counterpart within founeen 
(14) days of that Party executing the coimterpart then that Party and 
any other Party who has signed the counterpart will cease to be 
bound by this Agreement. 

23.6 Entire agreement 

This Agreement supersedes all previous agreements in respect of Dr van Saarioos' 
employment by both TMT and LEI as fix>m I January 1999 and embodies the 
entire agreement between Dr van Saarloos and TMT and LEI respectively in 
respect of his employment with each. 

Nothing in this clause will prevent the parties to this Agreement from entering 
into separate agreements regarding such matter as equity plans or bonus 
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23.2 GovenH^ law and jurisdiction v ' 

(a) This Agreement is governed by the laws of Western Australia. 

(b) The parries irrevocably siibrnit to the exclusive jurisdiction of the courts of 
Western Australia. 

(c) Each of the parries irrevocably waives any objection to the venue of anv 
legal process on the basis that the process has been broueht in an 
inconvenient forum. 



Prohibition, enforceability and severance 

(a) Any provision of, or the application of any provision of, this Agreement 
which is prohibited in any jurisdiction is, in that jurisdiction, ineffecrive 
only to the extent of that prohibition. 

(b) Any provision of, or the application of any provision of, \his Agreement 
which is void, illegal or unenforceable in any jurisdiction does not atlect 
the validity, legality or enforceability of that provision in any other 
jurisdiction or of the remaining provisions in that or any other jurisdiction. 

(c) If a clause is void, illegal or unenforceable, it may be severed wthout 
affecting the enforceability of the other provisions in this Agreement. 



23.4 Waiver 



(a) Tae failure of either party at any time to require performance by the other 
parry of any provision of this Agreement does not affect the parry's right to 
require the performance at any time. 

(b) The waiver by either party of a breach of any provision must not be held to 
be a waiver of any succeeding breach of the provision or a waiver of the 
prolusion itself 

23.5 Counterparts 

(a) This Agreement may be executed in any number of counterparts each of 
which is an original instrument and all of which constitute one and the 
same instroment. 

(b) If the Agreement is executed in counterparts: 

(1) each Party will be bound fay the provisions of the Agreement from 
the time when that parr>' executes a counterpan; but 

(2) if all the other Parties do not execute a counterpart within founsen 
(14) days of that Party executing the counterpart then that Party and 
any other Parry who has signed the counterpart will cease to be 
bound by this Agreement. 

23.6 Entire agreement 

This Agreement supersedes all previous agreements in respect of Dr van Saarioos' 
employment by both TMT and LEI as torn 1 January 1999 and embodies the 
entire agreement benveen Dr van -Saarioos and TMT and LEI respectively in 
respect of his employment with each. 

Nodiing in this clause will prevent the panies to this Agreement from entering 
into separate agreements regarding such matter as equity plans or bonus 
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Its provided that these agreements shall b© wholly separate from, and 
shall not form part of, this Agreement. 



Executed as an agreement: 
Signed by 

Doctor Paul van Saarloos 




Witness 
Name (please print) 



Signed for 

TELCO Medical Technologies Pty Ltd 

by its representative 
in the presence of: 



Wimess 



Name (please print) 




TELCO 
MEDICAL 
TECHNOLOGJEC 
PTY LTD 
A.C.N 
C09 224 173 
^ ^ 




Representative 



Name (please print) 



Signed for 

The Lions Eye Institute of Western Australia Incorporated 

by its representative in 



the presence oiU., 




Witness 



Representative 



Name (please print) 
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Signed for 

TELCO Medical Technologies Pty Ltd 

by its representaiive 

in the i 



nceof! 7^ 



Witness 

5"^^^;iJ CHA^U^ ^A/r^^N 



Name (please print) 



A 



Representative 
Name (please print) 



Signed for 

The Lions Eye Institute of Western Australia Incorporated 

by its representative in 
the presence of: 




Witness 
Name (please print) 



Representative 

^y^rxY jS»-^^^as>^ A^Ci0^£ 



Name (please print) 



COMMON 
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